LONDON BOROUGH OF
‘ RICHMOND UPON THAMES

COMMERCIAL ENVIRONMENTAL HEALTH ENFORCEMENT POLICY
Introduction

The Commercial Environmental Health (CEH) team carry out regulatory functions in
the following areas:

Food safety

Health & safety

Pollution control, including noise

Public health and the control of infectious disease

In most cases compliance is achieved through advice and assistance, but there are
occasions when further action is required, action that can include prosecution
through criminal courts.

Purpose and scope
Our services are delivered in accordance with the Regulators Compliance Code and

supporting Statutory Code of Practice, which can be seen on the Department of
Business Innovation and Skills website.

The purpose of the Commercial Environmental Health Enforcement Policy is to
explain the ways in which this service will enforce the law in accordance with the
principles adopted by the department as a whole. The policy sets out what
businesses and others affected by its regulatory responsibilities can expect from the
service and assists staff in exercising enforcement powers. The policy applies to all
officers with enforcement responsibilities, and it will be reviewed as necessary in
response to changing circumstances, such as new legislation or guidance.

In general, resources will be targeted on those whose activities give rise to the most
serious risks or where hazards are least well controlled.

Inspections and Other Enforcement Visits

Business premises in the borough will be routinely inspected according to their
relevant risk rating and in accordance with any Codes of Practice or guidance issued
by the Food Standards Agency and the Health and Safety Executive. Following the
inspection the officer will send a written report that summarises the findings of the
inspection.

Other visits may be made to premises in for the purposes of investigating complaints,
sampling, monitoring compliance or investigating accidents.

Legal Breaches
When an officer discovers a legal breach they will fully and openly discuss the
circumstances and the action required to comply with the law. However if the officer

believes further legal action may follow then the requirements of the Police and
Criminal Evidence Act and it’s associated codes of practice will apply and any
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discussion about the breach may need to take place under conditions of a formal
interview under caution.

Where the officer needs to take immediate action, for example in the interests of food
safety, health and safety, environmental protection or to prevent evidence being
destroyed, an explanation will be provided at the time and confirmed in writing.
Where there is a legal requirement for written documentation to accompany the
action (for example the rights of appeal), this will be provided.

Enforcement Options

We aim to achieve compliance with the law by selecting the most appropriate mix of
advice and formal action. When deciding on the appropriate course of action officers
will also have regard to guidance issued by advisory bodies such as the Food
Standards Agency, the Health and Safety Executive and the Local Government
Regulation (LGR) office. In particular the Health and Safety Executive’s Enforcement
Management Model will be used to guide enforcement decisions in health and safety
matters.

In the event of an infringement officers will consider the following options:

Advice — verbal or written

Instructions or warnings — verbal or written
Statutory notices

Seizure of items

Work in default

Injunctions

Simple cautions

Prosecution

Officers will consult with Team Leaders, the Head of Consumer Protection and the
Assistant Director of Environment (Development and Street Scene) if necessary on
the most appropriate course of action.

In considering whether to initiate a prosecution, the following matters will be
considered:

¢ The admissibility and reliability of the evidence and there being a realistic
prospect of conviction

¢ Relevant matters in the Code of Conduct for Crown Prosecutors

e Any expressed views of victim or victims family about the offender

¢ Whether there has been any wilful obstruction of the officer investigating the
offence

Criminal proceedings will not normally be taken against an individual if he/she is not
involved in the management or supervision of the business nor has any additional
responsibility for matters associated with the offence and is acting only in the course
of their employment, unless the employee has contradicted the employer’s
instructions, is being deliberately obstructive or in committing the offence has acted
unreasonably.

In the case of corporate bodies, if it is believed the offence was committed with the
consent or connivance or was attributable to any wilful neglect on the part of any
Director of the body, then legal action will be considered against that Director.

Legal action will not normally be taken against private individuals not acting in the
course of their employment or in the course of a trade or business even though it
may have been their act or default that caused the commission of an offence.
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However prosecution of an individual may be considered if the act or default in
guestion was committed to deceive or gain.

Informal action

Informal action to secure compliance includes offering advice, giving verbal warnings
and making written recommendations for action either by letter or in report form. It
also includes obtaining a written undertaking to voluntarily cease an operation and/or
dispose of or surrender goods to the Council. It may also take the form of referral to
another agency for action. Informal action may be appropriate where:

e The breach of duty is not serious enough to warrant formal action

e Previous history of the individual or business involved suggests that informal
action will achieve compliance within a suitable timescale

e Confidence in the individual or business is high

e The consequences of non-compliance will not pose a significant risk

Statutory Notices

Officers may serve statutory notices when one or more of the following apply:

e There has been a failure to respond to an informal approach

e There is a significant contravention of a relevant statutory provision

e There is a lack of confidence in the individual or business to respond to an
informal approach

e The consequences of non-compliance present a serious risk

o Effective action needs to be taken as quickly as possible to remedy conditions
that present a serious risk

Seizure

We have the power through various pieces of legislation to seize faulty, dangerous,
unwholesome or contaminated goods, food or equipment responsible for causing
nuisance or harm to consumers, employees, other businesses or residents. Officers
conducting a seizure will do so in accordance with Commercial Environmental Health
procedures and the requirements of the relevant legislation.

Work in default

Where provided by the legislation, failure to comply with a notice may also result in
the Council carrying out the work required and recovering the costs incurred. Such
consideration may be in addition to or instead of other enforcement options.

Injunction

An injunction from the High Court may be sought where there are sufficient grounds
to believe that such action is warranted to prevent an occurrence, halt an existing
occurrence or deal with dangerous circumstances. The decision to take an injunction
will be made in conjunction with Legal Services.

Simple Cautions
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Simple cautions will be issued in accordance with guidance laid down in Criminal
Justices Act 2003 Code of Practice on the cautioning of offenders. The aim of the
caution is to deal quickly and simply with less serious offences and can only be used
when the offender admits the offence and accepts the caution. The evidence
available must comply with the Crown Prosecution Service code on criteria for
prosecution.

Prosecution

The decision to prosecute for an offence will be made by the Head of Consumer
Protection and based on the individual circumstances of the case.

Circumstances that warrant prosecution will normally include at least one of the
following:

e Breach of the law so the safety, health or well being of anyone is or has been
put at risk

e Knowing or wilful failure to comply in full or in part with legal requirements

e Failure to comply in full or part with a statutory requirement after having been
given reasonable opportunity to do so

e Fraud or deception which is detrimental to health, safety or the environment

e A history of similar offences

Notifications

This service will fully comply with any requirements for statutory notifications to the
Office of Fair Trading (OFT), the Health and Safety Executive, Food Standards
Agency and the Department for Business, Innovation and Skills (BIS).

Shared Enforcement Role

For some legislation there is a shared enforcement role with the Police, the HSE, the
OFT, Trading Standards, Licensing etc.

Food Safety

Commercial Environmental Health are the enforcing authority for all food hygiene and
food standards matters, except those relating to trades descriptions or weights and
measures, where Trading Standards are the enforcing authority. Every attempt will
be made to work in a co-ordinated way with Trading Standards so as to minimise the
burdens on businesses and duplicate visits.

Noise

Commercial Environmental Health are the enforcing authority for statutory nuisances
arising from commercial premises, including noise. However, there is some overlap
with colleagues in Licensing where the noise issue may be dealt with by enforcing
licensing conditions. Commercial Environmental Health will advise and liaise with
Licensing on those premises causing problems so the matter can be dealt with in the
most efficient way.

Colleagues in the Residential EH service deal with statutory nuisances arising from
domestic premises.

Health and Safety

The division of enforcement responsibility between the Health and Safety Executive
and the Local Authority is covered by the Enforcing Authority Regulations and
guidance from the Health and Safety Commission. This authority is committed to
working in partnership with the Health and Safety Executive and joint projects form
part of the annual service plan.
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It is agreed with colleagues in Licensing that they will inform Commercial
Environmental Health of health and safety issues that arise during licensing
inspections that cannot be dealt with informally at the time.

Animal Welfare
Commercial Environmental Health will deal with any matters related to animal health
and welfare, fertilisers and feeding stuffs the Agriculture Act and similar topics.

Infectious Diseases

Commercial Environmental Health are the enforcing authority for the legislation
relating to the control of certain infectious diseases. Advice and guidance will always
be sought from the Health Protection Unit at the Primary Care Trust in all matters
relating to the control of outbreaks of infectious disease and the exclusion of people
from work or school.

Partnership Working and Sharing Information

The Commercial Environmental Health service works in partnership with the Health
Protection Unit of the Primary Care Trust, the Food Standards Agency, the Health
and Safety Executive, the Local Government Regulation (LGR) office and the
Chartered Institute of Environmental Health.

Commercial Environmental Health may receive information that will be of relevance
to other regulators investigating criminal offences. The policy is that such information
should be provided to those other regulators providing no officer commits any offence
in giving that information. Information may be passed to, amongst others, the Police,
Customs and Excise, the Medical Devices Agency, the Food Standards Agency, the
Inland Revenue, Health and Safety Executive, the Health Protection Unit, other local
Authority Environmental Health Departments, and the Office of Fair Trading.

Primary Authority

The service supports the Primary Authority (PA) scheme operated by the Better
Regulation Delivery Office (BDRO).

The PA scheme enables businesses to form a statutory partnership with a single
local authority which then provides robust and reliable advice for other councils to
take into account when carrying out inspections or dealing with non compliance. It is
the gateway to simpler, more successful local regulation. Further information is
available at the BRDO Primary Authority website.

If a Primary Authority Partnership is entered into we will act as liaison between the
company and other local authorities.

Particular Customer Needs

This service will endeavour to be flexible in responding to customer needs by
wherever possible adapting the method of operation to suit the customer.

Service leaflets, letters or other documents will be translated into other languages
free of charge if requested, utilising the Language Line subscription Service. We will
also arrange for interpreters when necessary.

Contacts and Further Information

All our services have a range of information leaflets, which explain what we do and
how we can help you. For further information please:
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Call the service on 020 8891 7117 or send a fax to 020 8891 7713
Look at our website www. richmond.gov.uk

E-mail us at commercialeh@richmond.gov.uk

Write to us or visit us at the address shown below

* & o o

Alternatively, please contact us and we will arrange to see you in your home,
workplace or other place that is convenient to you.

Commercial Environmental Health
Civic Centre

44 York Street

Twickenham

TW1 3BZ

If you need this leaflet in Braille, large print, audio tape or another
language, please contact us on 020 8891 7117 or minicom 020
8831 6006
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